BARBARA T. FASKEN
| BLA 97-442 Deci ded Novener 30, 1999

Appeal froma decision of the Associate Drector for Folicy and
Minagenent | nprovenent, Mneral s Minagenent Service, denying an appeal of an
order issued by the Dallas, Texas, Gonpliance Dvision, directing repaynent
of refunded royalties. M& 9-02-XRG

Rever sed.
1 Ol and Gas Leases: Royalties: Generally

Alessee has an affirnative duty to obtai n the best
possible price for the oil and gas produced fromthe
| ease, consistent wth reasonabl e busi ness j udgnent.
The statutory ceiling price for the gas produced
fromthe lease is a relevant factor to consider when
gas is valued for royalty purposes i n accordance
wth 30 CFE R 8§ 206.103 (1983). Hwever, thereis
a presunption that a sales price resulting from
arms-length negotiation between a buyer and sel | er
in settlenent of an ongoi ng contract dispute
reflects the narket conditions. An assessnent of an
additional royalty based solely on a ceiling price
w !l be reversed in the absence of evidence that the
actual sales price does not adequat el y represent
fair narket val ue realized in a nanner consi stent
Wt h reasonabl e busi ness | udgnent .

APPEARMNCES Everard A Mrseglia, Jr., Esg., Houston, Texas, for Appel | ant
Barbara T. Fasken; and Howard W Chal ker, Esq., and Geoffrey Heath, Esq.,
Gfice of the Solicitor, Departnent of the Interior, Vdshington, DC, for
the Mneral s Minagenent Servi ce.

(AN ON BY ADM N STRATI VE JUDE MULLEN

Barbara T. Fasken, a/k/a Fasken Q| and Ranch Interests, has appeal ed
a January 13, 1997, decision issued by the Associate Drector, Policy and
Minagenent | nprovenent, Mneral s Minagenent Service (M), denying her
appeal of a June 28, 1994, order issued by the Dallas, Texas, Qonpliance
Dvisionn MB Inits order, the Gonpliance Ovision directed Fasken to
repay gas production royalties in the anount of $990,536.59 that the
onpl i ance O vi sion determned had been i nproperly refunded.
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The gas was produced fromfour wells that had qualified in Mrch 1979
for stripper well pricing pursuant to section 108 of the Natural Gas Policy
Act of 1978 (NF?A, 15 US C § 3318 (1988)(repeal ed effective 1993). 1/ A
stripper well was defined by N3?°A as a wel | produci ng nonassoci at ed nat ural
gas at its naxinumefficient flow wth an average producti on rate not
exceedi ng 60 Mf per production day, during the precedi ng 90-day production
period. 2/ 15 USC 8§ 3318(b)(1) (1988). The Associate Drector provided
the fol | owng background for her decision:

(nh several occasi ons during 1983 and 1984, each of the
four wells experienced i ncreased production resultinginits
disqualification for section 108 prices. However, after
qualification as a stripper well, a well which exceeds the 60
Mf per day limt can continue to qualify for section 108
pricing if the increased production is the result of recogni zed
enhanced recovery techni ques.

It was not until January 28, 1988, that Fasken filed
petitions wth the Bureau of Land Mwnagenent (BN, for
continuing qualification for section 108 pricing for the four
vel I's based on the use of recogni zed enhanced recovery
techniques. The BLMissued final well determnations for the
four wells approving the continued qualification for N3PA
section 108 pricing, effective January 28, 1988, the date the
petitions were filed. S nce Fasken failed to file the petitions
for continued qualification wthin the 150-day |imt required by
Federal Energy Regul atory Gonmission (FERD regul ations, [3/]
B.Mruled that the stripper well prices were |lost during the
fol | owng peri ods:

WV | Nane Osqualification Period
Shell Federal Gom Weéll No. 1 03/01/83 to 01/ 27/ 88
Selly Federal Gom Wl No. 1 12/01/83 to 01/ 27/ 88

Indian HIls Gm "A'" Wl No. 6 09/01/84 to 01/ 27/ 88
Foss Federal Gm Wl No. 1 05/01/84 to 01/ 27/ 88

Fasken refunded Natural Gas H pel i ne Gonpany (Natural),
the purchaser of all gas in question, over $8 mllion reflecting
the change in the naxi numlaw ul price for gas produced

1Y Section 2(b) of the Natural Gas Vel | head Decontrol Act of 1989, Rub. L.
No. 101-60, 103 Sat. 158, repeal ed the wel | head price control provisions of
the N3°A 15 US C 88 3311-3333 (1994), effective Jan. 1, 1993.

2/ The term"Mf" is defined at 15 US C § 3301(29) (1994).

3 MEreported inits June 28 order that "[t]he applicabl e [ FER]

regul ations at 18 R 8 271. 805(f) provided that a petition for enhanced
recovery status nust be filed wthin 150 days of the |ast day of the 90-day
period of increased production in order for stripper well price collections
to continue wthout interruption.”
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for the four wells during the disqualification periods because
during those periods the wells qualified for N3?A section 104
pricing rather than N3PA section 108.

In February 1991, Fasken requested a refund in the anount
of $990,536.59 fromMB for the allegedy overpai d royalties on
the refunded sal es proceeds. The MVE approved the refund
request subject to future audit, by letter dated Septenber 16,
1991. The MMB conducted a reviewof the royalty refund and
determined that the royalty refund had been i nappropriatel y
taken. The M6 [Dal las Gonpl i ance D vision] issued the June 28,
1994, order directing [Fasken] to pay additional royalties of
$990, 536. 59.

(Decision at 1-2.)

Inits order, the Dallas Gonpliance Dvision cited 30 US C § 206. 103
(1986), which provides that "[u]nder no circunstances shall the val ue of
production * * * be |l ess than the gross proceeds accruing to the | essee from
the sale thereof or |ess than the val ue conputed on such reasonabl e unit
val ue as shall have been determned by the Secretary.” The Dallas
Qonpl i ance O vision then stated that "the | essee has an obligation to narket
the | ease producti on prudently and otherwse act for the mtual benefit of
both itself and the lessor.” (Qder at 4.) It ruled that

[h]ad Fasken tinely filed for continued qualifications as
required by FERC regul ations, the N32A Section 108 pricing for
production fromthese well's woul d not have cone into question.
However, Fasken's failure to nake tinely filings as required by
FERC and the resulting | oss of N3A section 108 pricing
qualifications does not dimnish the value of the gas in
question for royalty purposes.

* * * * * * *

For the period during which the four wells were
disqualified for N3PA Sction 108 pricing, Fasken coul d and
shoul d have nai ntai ned the NG3PA Section 108 qualification for
the four wells and coll ected the higher stripper well prices.
Therefore, for royalty purposes, the value for this gas is the
appl i cabl e NGPA Section 108 stripper well price, wich was the
basis of the original royalty paynents. Accordingly, Fasken's
filing and receiving the royalty refund of $990, 536. 59 was not
appropriate and resulted in royalties for the affected | eases
bei ng underpai d by an equal anount.

(Qder a 3, 4.)
Fasken appeal ed to the Drector pursuant to 30 CFE R § 290, arguing

that the Gonpliance Dvision order was beyond MMB authority, |acked a
rational basis, and was an abuse of discretion. Fasken related that
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this case i nvol ved nore than whether she had filed for enhanced recovery
status in atinely nanner. According to Fasken, Fasken and Natural becane

enroiled in an extrenel y contentious di spute concerning the
ntract. The dispute origina ly arose in nd-1986 when Ms.
Fasken inforned Natural that it had failed to performcertai n
quantity obligations under the Gntract and other contracts
between them During 1987 the parties attenpted to negotiate a
settlenent of these contract di sputes.

h January 6, 1988, in the course of settlenent
di scussions, Natural inforned Fasken for the first tine that
certal n enhanced recovery filings for the Vél | s had not been
nade. As aresult, Natural refused to pay for Decener 1987
production at N3PA 8 108 prices. Ater reviewng the natter,
Fasken pronpt |y nade the enhanced recovery filings on January
28, 1988, wth the [BLM. Because of the substantial inpact of
the potential price refunds on Fasken's quantity clains, and in
an attenpt to invalidate Fasken's Qntract clains, Natural
instituted a lawsuit. Specifically, Natural sued Fasken for
fraud, negligent msrepresentation and wllful breach of
contract, based on al |l egati ons of misconduct having to do wth
theinitial qualifications for certain of the Vél1s. The val ue
of Fasken' s take-or-pay clains, mninumtake and ratabl e take
under the ntract was, of course, a function of the proper
price in effect during periods when those clai ns accrued. The
Lawsuit and each rel ated admni strative proceedi ng were hotly
contested at every turn.

* * * Fasken' s enhanced recovery applicati ons were
strenuousl y opposed by Natural, who al so opposed Fasken' s
request that the application be nade retroactive to the dates on
whi ch the N3PA § 108 qual i ficati ons woul d ot herw se have been
| ost.

n Septenber 12, 1988, Fasken tendered to Natural the sum
of $6,062, 749.38 in satisfaction of Fasken's share of the refund
of over collections attributable to periods of tine when the
NGPA § 108 price had been col l ected after disqualifications.
Thereafter, Natural continued to wthhol d paynent for all gas
sol d under the Gontract until such tine as Natural had recouped
the full anount of the refund * * *. Neverthel ess, during all
pertinent periods, Fasken remtted federal royalty on all gas
production as if Fasken recei ved N3PA section 108 prices, even
though for a substantial period of tine Natural wthhel d
paynents for sone or all of the gas sold under the Gontract.

Oh Gtober 31, 1988, the BLMi ssued final deterninati ons

that the VélIs lost their N3PA section 108 qualifications as of
various dates and regai ned those qualifications as of
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January 28, 1988, the date Fasken filed the enhanced recovery
applications. The BLMrefused Fasken' s request to nake them
effective retroactive to the dates as of which the N3A section
108 qualifications were | ost.

("Additional Satenent of Reasons in Support of Notice of Appeal” to
Drector, at 3-5 (Footnotes omtted).)

In support of her appeal to the Drector, Fasken asserted that the
Spt enber 1991 approval of the refund was final and MV | acked authority to
reconsi der the refund or nake the refund conditional. Fasken contended t hat
the paynent of royalty under N3PA section 104 pricing was proper and was in
accordance wth the lease and the regul ations. She argued that, as a
result, she did not breach the duty to obtain the best price avail abl e and
that she acted as a reasonabl y prudent |essee under the then existing
conditions. Fasken al so asserted that the Gonpliance O vi sion order
conflicted wth MM My 3, 1993, "Dear Payor" letter relating to past
pricing clains.

In her decision, the Associate Drector addressed the four prinary
i ssues presented in Fasken's appeal to the Drector. Fnding the order did
not lack a rational basis, the Associate Orector stated:

Regardl ess of whether the royalties were paid at the tine they
were due, the fact renains that they were unpaid as of June 28,
1994, due to an inappropriate refund of the nonies to the
Appel lant. The MM order directing the Appel lant to pay
underpaid royalties or, in other words, repay an i nappropriate
refund, is subject to FOOVMRA [Federal Ol and Gas Royalty
Minagenent Act of 1982] regul ati ons.

(Decision at 3.) Addressing the contention regarding val uati on of
production, the Associate Orector ruled that, under the Departnent’s

regul ations, the royalty val ue nay be greater than the actual price recei ved
when the latter does not reflect fair narket value. Ater reviewng the
principle of an inplied narketi ng covenant, the Associate Orector held
Fasken breached a duty to obtain the best price available. Addressing
Fasken's argunent that she relied on her general nanager and subcontractors
toconply wth the | ease terns, the Associate Orector rejected her
assertion that she had acted prudently. The Associate Orector sumnmarily
rejected the argunent that MME had no authority to reconsi der the refund,
noting that the Secretary is not estopped fromcorrecting or overruling
erroneous actions wthin the Departnent, and stating that the "Lhited Sates
does not waive its right to receive royalties lawfully due by acqui esci ng
for a period of years to erroneous paynents.” (Decision at 5.) Referring
to Fasken's argunent regarding the effect of the My 3, 1993, "Dear Payor™
letter, the Associate Drector held that "[t]his argunent misconstrues what
isinvolved inthe contract settlemnent and in the Dear Payor letter.”
(Decision at 5.) Ater noting that the letter addresses royalty on
production subject to a past pricing dispute between a | essee and a
purchaser, the Associate Drector concluded that, in this case "the refund
of the difference between N3FA section 104

151 1 BLA 168



| BLA 97-442

prices and section 108 prices is not the subject of a past pricing dispute
between the Appellant and its purchaser. It is not a dispute whichis a
subj ect of the contract settlenent.” 1d. Fasken appeal ed to this Board.

In her statenent of reasons (SR, Fasken first di scusses Board
deci sions hol ding that MM nay not col lect royalty based on a higher price
when there i s evidence of a reasonabl e busi ness reason to accept | ower
prices. She argues that the proper issue is whether it was reasonabl e for
her to agree to lower prices in settlenent wth Natural, not whether she
coul d have col | ected N3A section 108 prices had she applied tinely. She
argues that M6 failed to consider the reasonabl eness of her actions, which,
she contends, are supported by the record. Noting that Natural chal | enged
both the application for retroactive section 108 pricing for the
disqualification period and the initial qualifications, she explains:

[1]1f Fasken had not settled, and had she pursued the FERC
Adjustnent Petition, Natural woul d have continued to attack the
initial qualifications. Uhder that scenario, a victory for
Natural on the nerits woul d have rendered noot a victory for
Fasken on the continued qualifications, and all Section 108
prices woul d have been | ost for each V| as to which Natural
prevailed. No royalty on Section 108 prices woul d have been due
inthat event.

(SRat 22.) Sherelates that termnation of all admnistrati ve proceedi ngs
related to the section 108 pricing dispute was fundanental to the conpromse
wth Natural, and contends that it was therefore reasonabl e for her to
settle in the nanner she did to retain the benefits of section 108 prices
for the period prior to and after disqualification. Fasken al so contends
that the Dear Payor letter controls, asserting that the letter nakes it
clear that only those anounts received in consideration of a settlenent of a
pricing dispute are royalty bearing. Fasken al so notes that none of the

| eases specifies a mninumroyalty, asserting that the Secretary nust give
due consideration to the price received by the | essee and that the Secretary
IS not given express authority to base royalty on the hi ghest possible

regul ated prices a |l essee mght have received. She argues that she did not
breach any inplied duty but acted as a reasonably prudent operator.

Fasken agai n reasserts her position that the refund was a final
action, alleging that there is no statutory or regulatory authority all owng
MG to reconsider its determnation that royal ties had been overpai d.
Mreover, she argues that reserving the right to audit the anount of the
refund cannot be construed as reserving the right to reconsi der whet her
granting a refund was appropriate. She avers that "[t]o reopenits
determination of overpaid royalties and cla mrei nioursenent of the Refund,
lacks any legal authority or rational basis, is fundanental |y | acking in due
process and constitutes an abuse of discretion.” (SRat 38.)

Fnally, Fasken argues that MG has failed to nake a case for its
assertion that she failed to conply wth the royalty provisions of any
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| ease, applicable regulation, and that the record shows she nade tinely
royal ty paynents contenporaneous Wth producti on.

Inits answer, MV states that

Fasken's failure totinely file for enhanced recovery
determinations caused Fasken to [l ose] the higher NG3PA [section]
108 pricing. Therefore, it was a breach of its duty to narket
the gas at the best price obtainable and royalties are due on
the hi gher N3PA § 108 pri ce.

(Answer at 3 (enphasis omtted).) M cites the finding in Trigg Drilling
@., 138 IBLA 375, 380 (1997), that "the fact that the | essee failed to
diligently apply for certification to obtain the highest ceiling price in a
tinely nanner * * * wll not preclude valuation for royalty purposes at the
ceiling price for which the gas is found to be eligible " as supportive of
its position. It further argues that the facts do not support Fasken's
assertion that she did not breach a duty to narket the gas at the best price
obtainable. It counters Fasken's assertion that MM is barred fromseeki ng
repaynent relying on Gnoco Inc., 114 IBLA 28, 39 (1990). In that case the
Board held that the doctrine of accord and satisfaction did not preclude an
order for repaynent of an inproper refund.

Fasken responded to MMB answer. In her response, Fasken asserts that
ME answer fails to address the issue before the Board, stating that M
"failure to file" argunent misstates the lawand is not supported by the
facts. Fasken then states her opinion that "the evidence i s uncontroverted
that the pricing Fasken ultinately negotiated wth its purchaser * * * was
the result of the exercise of reasonabl e business judgnent.” (Reply at 3.)
Fasken further asserts that neither MMB nor the record of fers evidence in
support of MMB assertion that she woul d have qualified for section 108
pricing had she sinply filed for it.

[1] In Mersen & Gxhran, 134 IBLA 155, 164 (1995), we noted that

certain well-settled principl es govern the constructi on and
interpretation of the royalty provisions applicable to Federal
ol and gas | essees. The regulations in effect both when the

| eases issued and in 1983 * * * essentially provided that the
val ue of production for the purposes of conputing royalty was
the estinated reasonabl e val ue of the product as deternmned by
the aut hori zed of fi cer giving due consideration to a nunier of
factors. Hwever, this was subject to the caveat that "[u] nder
no circunstances shall the val ue of production of any of said
subst ances for the purposes of conputing royalty be deened to be
| ess than the gross proceeds accruing to the | essee fromthe
sale thereof.” 30 QR 221.7 (1979) and 30 /R 206. 103 (1983).
This "gross proceeds” rule finds its genesis in the orig nal
regul ations adopted to inplenent the Mneral Leasing Act. See 7
L.D 552, 555 (1920); vdlter Van Nornan, 126 | BLA 375, 379-82
(1993). Insofar as the present discussion is concerned, the

rel evance of the "gross proceeds” rule resides in the
realization that the Gvernnent's royalty interest is not

bur dened
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wth any of the costs of production and that, therefore, the
"gross proceeds accruing” fromthe sal e of production represents
the nmini numval ue acceptabl e as a basis for the conputation of
the anount of royalty due to the Governnent.

(Enphasi s added.) Followng this discussion the decision went on to state
t hat

[t]he Departnent has consistently held that the obligation to
narket "is not a covenant read into the | ease by inplication”
but rather is an affirnative duty expressly inposed under the
terns of the | ease via incorporation of the Departnent’s
regulations into the lease. Sce The Texas @., 64 1.0 76, 79
80 (1957). The leases in issue required the | essee "to abi de by
and conformto any and al|l regulations of the Secretary of the
Interior nowor hereafter in force relative to such issues,
including 30 AR 221." * * * Thus, as the decision in The Texas
@. noted, judicial interpretations of the scope of the
"inplied' covenant to narket are of limted utility since a
Federal |essee' s obligations in conputing royalty are a natter
of contractual interpretation and regul atory construction.

ld. at 164 n. 8.

The regul ation applicable to royalty valuation of gas at the tine of
the sales in question provided that:

The val ue of production, for the purpose of conputing
royalty, shall be the estinated reasonabl e val ue of the product
* * * due consideration being given to the highest price paid
for apart or for angority of production of like quality in
the sane field, to the price received by the | essee, to posted
prices, and to other relevant natters. Uhder no circunst ances
shall the val ue of production of any of said substances for the
pur poses of conputing royalty be deened to be | ess than the
gross proceeds accruing to the | essee fromthe sal e thereof * *
*. In the absence of good reason to the contrary, val ue
conput ed on the basis of the highest price per barrel, thousand
cubic feet, or gallon paid or offered at the tine of production
inafar and open narket for the najor portion of like-quality
ol, gas, or other products produced and sold fromthe field or
area were the | eased lands are situated wll be considered to
be a reasonabl e val ue.

30 CER 8§ 206.103 (1983 through 1987); 30 CFE R § 221.7 (1982). 4/
However, as noted in Trigg Dilling @., supra at 378-79:

In recognition of the increasing value of natural gas, the
Departnent pronul gated NIL-5 in 1977. |ssued pursuant

4/ HBfective Mr. 1, 1988, the Departnent renoved 30 CF. R § 206. 103
(1987). 53 Fed. Reg. 1184, 1218, 1220-21 (Jan. 15, 1988).
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tothe oil and gas operating regulations at 30 CF R § 221
(including the regul ati on above-quoted, at 30 CF R § 221.110
[and later at 30 CE R § 206.103 (1987)]), the Departnent rul ed
in NIL-5 that the base val ue for royalty purposes for sal es
under an arms-length transacti on fromwel | s coomenced aft er
June 1, 1977, "shall be the higher of: a The price recei ved
by the | essee or operator in accordance wth the provisions of
the applicabl e sales contract, or b. The highest applicabl e
ceiling rate then established by the FRC for the sane vintage
gas." 2 Fed Reg. 22610 (My 4, 1977).

This rule, promul gated to protect the lessor’'s royalty
interest inatine of rising gas prices, posed certai n probl ens
when gas prices subsequent|y declined, causing MB to find that
"uni ntended disparities between the royalty value of gas and its
narket val ue have been created." 51 Fed. Reg. 260, 261 (Jan. 3,
1986). Hence, MVE proposed a nodification of NIL-5* * *, This
proposed regul atory change was never pronul gated i n rul enaki ng.

Thereafter, ongress effectuated by statute that which the
Departnent failed to acconplish by rul enaking. For Federal
onshore gas produced between January 1, 1982, and July 31, 1986,
ngress provided that val uation for royalty purposes shal |l be
"the reasonabl e val ue of the product as determined consi stent
wth the |ease terns and the regulations codified at part 206 of
title 30, Gde of Federal Regulations, in effect at the tine of
production.” Notice to Lessees Nunbered 5 Gas Royalty Act of
1987 (NIL-5 Act), Pub. L. No. 100-234, § 3(b), 101 Sat. 1719,
1720 (1988). This gave Mb the discretion to decline to apply
the provisions of NIL-5 arbitrarily when this woul d not reflect
the reasonabl e val ue of the gas. The statute noted, however, at
section 3(d) that this provision did not

apply to any gas for which, inthe Secretary' s
judgnent, the | essee or royalty payor received | ess
than the hi ghest applicabl e price under the Natural
Gas Policy Act due to a failure by the | essee or
payor to collect anounts whi ch the purchaser woul d
have been required to pay under a gas sal es contract
providing for that price and not as a result of

nar ket conditions or considerations.

101 Sat. 1721

(Footnotes omtted.) 5 Thus, under NIL-5, when appropriate, the val ue of
the product for royalty val uati on purposes was the hi ghest applicabl e
ceiling rate under N3?°A and a | essee could not avoid responsibility for the
hi gher royalty by neglecting to obtain the best return for the | essor.

5 NIL-1 and NIL-5 have been superseded and terminated effective Mr. 1,
1988. 30 CF R 8§ 206.150(e); 53 Fed. Reg. 1230, 1271 (Jan. 15, 1988).
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Fasken argues that this principle does not enfbrace the entire natter
under review She contends that the Departnent nust al so consi der whet her
the "gross proceeds recei ved' fromNatural were the result of a reasonabl e
busi ness decision to settle a pricing dispute. In AW (Querating @., 121
| BLA 328, 331-32 (1991), citing Transco Exploration ., 110 |BLA 282, 96
.0 317 (1989), we stated:

An operator and a | essee have an affirmative duty to obtain the
best possible sales price for the benefit of the royalty owner,
consi stent wth reasonabl e busi ness judgnent. Wen the operator
or lessee fails to carry out this responsibility it is proper
for the royalty ower to seek paynent based upon the hi gher
sales price. 1d. at 32627, 9%6 1.0 at 384; Fhillips Petrol eum
G., [117 I1BLA 230, 236 (1990)]. If [the | essee] was selling
gas subject to aroyalty and was paid the ceiling price under
section 109 of N3PA when it becane eligible for classification
under section 102 of N3?A it would be obligated to seek section
102 certification or showwhy renai ning certified under section
109 was consistent wth reasonabl e busi ness judgenent. If it
did not seek recertification under section 102 and coul d show no
reasonabl e busi ness basis for naintai ning certificati on under
section 109, it would be liable for royalties that woul d have
accrued as if it had been certified under section 102.

The prinary issue inthis case is conparabl e to that addressed by the Board
inTrigg Oilling @., supra at 380-8L:

[T]he fact that the | essee failed to diligently apply for
certification to obtain the highest ceiling priceinatinely
nanner and received a lower price inthe interimwll not

precl ude val uation for royalty purposes at the ceiling price for
which the gas is found to be eligible. See AP (perating .,
supra at 331-32, Mbil Ol Grp., [115 IBA 304 (1990)] at 309-
10. If the |l essee was receiving | ess than the naxi numceiling
price alloned under the N3PA then val uati on nay properly

consi der the naxi mimFederal ceiling price. 1d. Applying these
principles, we find that Appellant has not denied the
elighbility of the gas for section 103 prices for production
fromSept entoer 1981 through April 1982 when application for
approval was belatedly filed. It was not until this application
was nade and Appel |l ant entered negotiations wth the buyer and
sought, ultinately unsuccessfully, to obtain this price that the
presunpti ve val ue was established as | ower than the ceiling
price. Accordingly, we find that the decision bel ow nust be
affirned as to val uation of producti on from Septenier 1981
through April 1982.

I nsofar as the period subsequent to April 1982 is
concerned, it nust be recognized that clains for royalties in
excess of sal e proceeds for failure to obtain the regul ated
ceiling price are subject to the defense that the | essee
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exerci sed reasonabl e busi ness judgnent. See Transco Expl oration
@., supra. In explaining the circunstances of the failure to
obtain the section 103 ceiling price, Appellant states that:

In 1982, when Trigg first considered obtai ni ng
§ 103 qualification for Browing Vel | gas, it
notified Véstern of its intentions. Wéstern flatly
refused to pay anything above a price equival ent to
that prescribed by § 104, which was the price
appl i cabl e to nost of its purchases fromTrigg.
After the economc concerns of both parties had been
discussed at length, Trigg accepted a price equal to
the 8 104 level for all production sold fromthe
Browning VélI. Thus, the rate settled upon by Trigg
and Wéstern constitutes an anendnent to the pricing
provision of the 1974 Anerican Quasar/Véstern
Transmssi on Gas Rurchase Agreenent. The anendnent
was reached at armis-1ength by two conpl etely
unrel ated corporate entities.

(Suppl enental SR at 3.) In discussing the inpact on val uation
resulting fromprices reduced by arms-length negotiation

bet ween buyer and seller, we have noted that there is a
presunption "that the price obtained fairly reflects the

nar ket pl ace," al though this does not precl ude the Depart nent
"fromdetermning that the new negotiated price does not
adequat el y represent fair narket val ue and requiring the | essee
to submt royalty paynents on a higher val ue basis than is
actual |y obtained.” Transco Exploration @., supra at 322. In
situations where the sale at a price less than the ceiling price
was the result of arms-length negotiations between buyer and
seller, valuation at the ceiling price cannot be sustained in
the absence of evidence under other regulatory indicia that the
ceiling price represented the reasonabl e val ue of gas produced
fromthe field. Nbo such evidence is found inthe recordinthis
case.

Dilling @., supra at 380-81 (footnotes omtted).

The facts in Trigg Drilling nay be sunmarized as follows. The

production qualified for a higher price category under N3?PA  The | essee
failed tofile for the higher price category in atinely nanner. Wen it
didfile, the buyer challenged the higher price and a settlenent of the

di spute between the | essee and the buyer was negotiated. The Board affirned
the royal ty val uation based on the higher N3PA pricing as the presunptive
value for that period for which the | essee did not denonstrate ot herw se.
However, the higher N3°A pricing was disregarded in favor of the negotiated
sale price for the period fol | owng negotiations, based on the presunpti on
that arms-length negotiations produce prices reflective of the narket.
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V¢ find, however, the anonalies of the instant situation are harder to
reconci | e when the specific facts of Trigg Orilling are consi dered because
the period in which the royalties were in question in Trigg was when the
price paid for natural gas was dropping significantly and the N3A pri ce was
no longer applicable. W& ask -- "V@ul d the section 108 prici ng have been
negoti abl e had the lessee filed for the enhanced recovery determnation in a
tinely nanner?" A first glance, we would be inclined to answer "No," as
M6 did, and concl ude that nothing further need be considered. However, we
nust eval uate the negotiated settlenent in the nanner instructed by §

206. 103.

During the entire disqualification period Fasken pai d royal ties based
on the higher section 108 val ue. Fasken subsequent|y accepted the section
104 price during the period of disqualification in exchange for Natural's
agreenent to accept the section 108 price for the periods before and
followng the period of disqualification, to pay the section 108 price for
all gas sold after settlenent, and to not contest the stripper well status
inthe future. 6/ Fasken asserts that her decision to accept the section
104 price was reasonabl e and prudent in light of the circunstances at the
tine of settlenent. V& recogni ze that Fasken coul d have and, under her
obligation to the Departnent as | essor, should have filed for reinstat enent
of section 108 status in a nore tinely nanner. However, there is no
evidence that Natural would not have pressed its ongoing litigationin
pursuit of a determnation that Fasken's wells did not qualify as stripper
vells. |f successful, Natural woul d have been abl e to purchase the gas
produced fromthose wel ls at a | ower price and seek a refund of the
di fference between the anounts paid at the section 108 price and the section
104 price. Thus, as Fasken has stated, her agreenent to accept the section
104 prices during the disqualification period was not a strict function of
her failuretofileinatinely nanner. It was an integral part of an arms
length negotiated settl enent applicable to prior and subsequent contract
prices. It appears that Natural and Fasken used the three periods as
convenient, identifiable reference points upon which to base their
negoti ations and none of the associated N3PA prices for any of the periods
was consi dered to be an absol ute price by either party, but were subject to
bargai ning. Thus, MMB decision not to consider the negotiation settlenent
as afactor inthe royalty valuations was in error.

In Trigg Drilling, we found the sale price negotiated at arms length
to be the proper price for royalty val uati on purposes even though it was
lower than the ceiling price when there was no other evidence in the record
"of a higher price paid or offered at the tine of production in afair and
open narket for the ng or portion of like-quality gas produced and sold from
the field or area where the leased | ands are situated.” 138 IBLA at 381
Smlarly, the only infornation regarding pricing in the record for this
case was the section 104 and section 108 prices set by FERC during the
period in question. The record establishes that the price negotiated by
Fasken and Natural was realized as a result of an arns' |ength negoti ated
settlenent of a contract dispute which began before the disqualification,

6/ The status of the wells was not anissue in either the BEMor the MG
pr oceedi ngs.
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continued through the disqualification period, and was settled after the
vel I's had regai ned stripper well status. W& therefore find that the gross
proceeds recei ved under the contract were reasonabl e and proper for royalty
val uation purposes. Fasken is not required to return the refunded anount.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8 4.1, the decision
appeal ed fromis reversed.

RW Millen
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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